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Scope  of  report 

The  report  summarized  here  describes  the  results  of  an  investigation 
conducted  by  the  Massachusetts  Disabled  Persons  Protection  Commission 
into  failures  to  report  abuse  of  disabled  adults  by  mandated  reporters  as 
required  by  Massachusetts  General  Laws  (M.G.L.)  chapter  19C,  §10.  The 
investigation  was  authorized  by  the  DPPC  Commissioners  as  a 
Commissioners'  Investigation  pursuant  to  M.G.L.  c.  19C,  §8,  and  118 
CMR  6.01.  This  report  examines  various  instances  of  failure  to  report  in 
the  period  from  1989  until  1991. 

Relevant  laws 

M.G.L.  c.  19C  requires  that  certain  persons  who,  due  to  their 
profession,  have  a  greater  opportunity  to  observe  or  learn  of  abuse,  must 
"notify  the  Commission  orally  of  any  reportable  condition  immediately 
upon  becoming  aware  of  any  [reportable  condition]"  (M.G.L.  C.19C,  §10). 
These  persons  are  referred  to  as  "mandated  reporters."  A  "reportable 
condition"  includes  any  act  or  omission  which  results  in  serious  physical  or 
emotional  injury  to  a  disabled  person,  including  unconsented  sexual  activity 
(M.G.L.  c.  19C,  §1). 

The  critical  difference  between  chapter  19C  and  other  abuse 
reporting  laws  is  the  last  section  of  the  mandated  reporter  list  which 
includes  among  the  persons  who  must  report  abuse  to  the  DPPC  "person[s] 
employed  by  a  state  agency  within  the  Executive  Office  of  Human  Services 
as  defined  by  section  sixteen  of  chapter  six  A  (M.G.L.  c.  6A  §16),  or 
employed  by  a  private  agency  providing  services  to  disabled  persons". 
This  section  includes  all  employees  of  the  departments  within  the  Executive 
Office  of  Health  and  Human  Services  (EOHHS)  and  all  employees  of  any 
private  service  provider.  This  includes  the  Departments  of  Mental  Health, 
Mental  Retardation,  Public  Health,  Public  Welfare,  Social  Services, 
Veterans  Affairs,  the  Massachusetts  Rehabilitation  Commission,  the 
Commission  for  the  Blind,  the  Commission  for  the  Deaf  and  Hard  of 
Hearing,  the  Office  for  Children,  the  Parole  Board,  the  Rate  Setting 
Commission,  the  Department  of  Youth  Services,  the  Massachusetts  Soldiers 
Homes,  and  over  four  hundred  private  service  provider  agencies  (day  and 


residential  services,  respite  care,  homeless  shelters,  etc.)  as  well  as  other 
agencies.  Thus,  this  section  of  the  statute  vastly  expands  the  definition  of 
mandated  reporter  beyond  that  contained  in  other  abuse  legislation. 

Abuse  reporting 

A  majority  of  the  reports  of  abuse  reported  to  the  DPPC  are 
reported  by  human  service  professionals  within  the  state  and  vendor 
systems.    Of  the  total  number  of  reports,  the  large  number  of  reports  by 
management  staff  and  associated  professionals  indicates  that  knowledge  of 
the  reporting  requirements  of  c.  19C  may  not  extend  far  beyond  the  human 
services  system  within  which  they  work.  Also,  the  relatively  few  reports 
in  the  DPPC  statistics  from  physicians,  relatives,  private  advocates,  and  law 
enforcement  staff,  all  of  whom  are  mandated  reporters,  support  this 
conclusion. 

There  are  a  number  of  reasons  abuse  should  be  reported: 

•  to  provide  protection  to  the  victim; 

•  to  provide  heightened  scrutiny  of  an  abusive  situation; 

•  to  prevent  repetition  of  the  abuse  on  the  same  victim  or 
abuse  by  the  same  perpetrator  on  other  victims  in  his  or 
her  care; 

•  to  generally  insure  the  safety  of  other  disabled  persons  at 
that  same  location;  and 

•  the  law  requires  reporting. 


Findings 

On  internal  cases  (those  where  the  state  or  a  state  vendor  is  the 
caretaker),  based  on  information  discovered  in  this  investigation  and  other 
evidence  from  case  interviews,  concerns  remain  that  not  all  mandated 
reporters  are  reporting  allegations  of  abuse  as  required  by  law,  thereby 
resulting  in  some  disabled  persons  not  obtaining  the  full  protection  of  c. 
19C. 

Regarding  external  cases  (where  the  state  or  a  state  vendor  is  not  the 
caretaker,  such  as  in  a  private  home),  the  Commission  is  less  able  to 
determine  the  extent  of  non-reporting.   There  are  no  other  channels 
directly  available  to  the  Commission  to  locate  cases  which  were  not 
reported  to  the  Commission,  unlike  internal  cases,  where  agency  and 
facility  records  allow  cross-referencing  of  incident  reports. 

It  is  clear  from  this  investigation  that  large  numbers  of  mandated 
reporters,  particularly  direct  care  and  medical  staff  who  are  not  employed 
by  the  Commonwealth,  are  not  aware  of  their  statutory  responsibility  to 
report  abuse.   Additionally,  other  factors  affect  reporting  by  mandated 
reporters  in  the  state  and  vendor  human  service  system.  These  include  the 
following: 

•  A  perception  that  by  informing  a  supervisor  of  the  matter,  the 
responsibility  to  report  has  been  fulfilled; 

•  Some  internal  reporting  procedures  have  required  that  direct  care 
staff  and  others  report  internally  to  a  central  authority  who  then 
reports  to  outside  agencies,  a  policy  which  is  contrary  to  the  law; 

•  Some  staff  fear  retaliation  from  the  alleged  abuser  or  disciplinary 
action  by  their  employer,  even  though  c.  19C  contains  a  specific 
provision  for  the  protection  of  reporters  from  retaliation.   In  the 
Danvers  State  Hospital  case,  mentioned  in  the  report,  staff  who 
witnessed  abusive  activity  were  subjected  to  harassment  and  threats 
of  violence  by  the  alleged  abuser. 


•  Occasionally,  reporters  decide  that  reporting  is  a  fruitless  gesture 
and  will  not  effect  any  change.  In  the  Metropolitan  State  Hospital 
case  cited  in  the  report,  a  number  of  reports  were  made  to 
supervisors  and  some  of  these  reports  resulted  in  no  action,  while 
others  resulted  in  inadequate  action.  This  pattern  was  also  evident  in 
a  case  involving  a  vendor  program,  where  several  staff  claimed  that 
they  had  reported  allegations  to  their  supervisors  with  no  result. 
Vendor  supervisors  denied  ever  receiving  any  such  reports. 

•  Among  certain  mandated  reporters,  there  is  a  perception  that 
reporting  is  "informing"  on  peers.  Several  staff  involved  in  a 
serious  incident  at  Danvers  State  Hospital  signed  written  statements 
indicating  that  they  "saw  no  abuse".  Others  stated  that  they  felt  that 
by  reporting  they  would  be  placed  in  a  situation  where  they  could  be 
accused  of  abuse  and,  as  a  means  of  self -protection,  will  not  report 
regarding  others  unless  the  abuse  is  extreme.  Such  attitudes  create  a 
"code  of  silence"  among  workers. 

•  Certain  staff  are  reluctant  to  report  on  supervisors.  This  point  was 
demonstrated  in  both  a  vendor  program  case  and  in  cases  of  alleged 
sexual  abuse  at  Metropolitan  State  Hospital,  where  workers  felt  not 
only  that  informing  on  their  supervisors  would  result  in  some  type 
of  retaliation,  but  also  that  they  would  not  be  believed. 


Regarding  "external"  cases,  in  addition  to  ignorance  of  the  reporting 
requirement,  some  of  the  reasons  cited  by  mandated  reporters  for  not 
reporting  are: 

•  Fears  that  reporting  abuse  will  make  clinical  services  more  difficult 
to  provide. 

•  Concerns  that  the  family  or  caretaker  will  become  angry  at  the 
reporter,  and  therefore  refuse  to  participate  in  services. 

•  Fears  of  losing  contact  with  the  abusive  situation  if  a  report  is 
made. 


4 


•  Fears  that  a  report  of  abuse  may  result  in  retaliation  by  the  abuser 
against  the  victim  or  against  the  reporter. 


Conclusions  and  recommendations 

Failures  by  mandated  reporters  to  report  abuse  exist  throughout  the 
state  at  all  levels  of  the  human  services  system,  in  state-operated  facilities, 
in  vendor-operated  community  programs,  and  within  private  providers. 
While  some  of  the  failures  to  report  are  due  to  lack  of  information  and 
training,  other  reasons  exist  as  well,  as  described  above.  From  the 
information  gathered  in  this  report,  the  DPPC  concludes  that  the  primary 
reasons  for  failures  to  report  is  that  many  reporters  do  not  know  that  the  c. 
19C  requirement  to  report  exists,  and  that,  even  when  known,  the  legal 
requirement  to  report  has  not  been  adequately  or  appropriately  emphasized 
by  the  employer  of  the  individual  reporters.  The  number  of  allegations  of 
abuse  known  to  DMH,  DMR,  DOC,  and  vendor  employees  which  were  not 
reported  to  the  Commission  as  required  by  law  supports  this  conclusion. 

Therefore,  while  acknowledging  the  assistance  and  cooperation 
received  thus  far  from  the  agencies  involved,  the  Commission  makes  the 
following  recommendations: 

1)  The  Department  of  Mental  Health  and  the  Department  of  Mental 
Retardation,  the  agencies  involved  in  a  large  majority  of  DPPC  abuse 
reports,  must  make  every  effort  to  assure  that  all  allegations  of  abuse  are 
reported  to  the  Commission  immediately,  as  required  by  statute.  DMR,  in 
particular,  has  already  undertaken  steps  to  insure  that  reports  are  made. 
Such  efforts  should  include: 

a)  the  development  of  specific  ongoing  reporting  procedures  to 
assure  that  all  staff  at  all  levels  are  informed  of  and  trained  in  their 
c.  19C  reporting  responsibilities; 

b)  an  ongoing  effort  to  insure  appropriate  reporting  must  be 
instituted  at  the  agencies,  using  regular  trainings  by  DPPC  staff, 
notices  to  staff,  and  encouragement  from  all  levels  of  management. 
The  fact  that  all  employees  of  EOHHS  agencies  are  required  to 
report  suspected  abuse  to  DPPC  must  be  an  integral  part  of 
professional  life  at  all  EOHHS  agencies.  Employees  must  be  assured 
that  they  are  encouraged  by  their  employer  to  report,  not  simply 
required  to  do  so. 


c)  similar  policies  must  be  developed  for  all  staff  in  vendor-operated 
programs; 

d)  reporting  requirements  must  be  made  part  of  each  vendor 
contract,  with  appropriate  provisions  for  penalties  for  failure  to 
train  staff  and/or  for  failures  to  report  by  staff; 

e)  the  legal  fact  that  reporting  under  c.  19C  is  an  individual 
responsibility  and  that  reporting  to  supervisory  personnel  is  not 
acceptable  must  be  stressed  to  all  mandated  reporters  employed  by 
agencies  and  vendors; 

f)  sufficient  safeguards  which  assure  that  all  allegations  of  abuse 
which  are  reported  internally  are  also  reported  immediately  to  the 
DPPC  must  be  put  in  place;  and 

g)  the  DPPC  should  be  allowed  to  participate  in  the  planning  and 
implementation  of  all  such  procedures. 

2)  The  staff  of  the  DPPC  should  work  with  the  Executive  Office  of  Health 
and  Human  Services  (EOHHS)  to  develop  a  plan  for  informing  other 
EOHHS  agencies  and  their  staff  of  their  reporting  responsibilities,  and 
should  do  the  same  with  the  Department  of  Correction. 

3)  The  DPPC  must  seek  additional  resources  to  inform  mandated  reporters 
of  their  responsibilities  to  report  abuse  of  disabled  adults. 

4)  The  DPPC  must  continue  to  conduct  investigations  regarding  failures  to 
report  abuse  so  that  the  level  of  reporting  is  determined  and  to  identify 
appropriate  cases  for  prosecution  under  M.G.L.  c.  19C,  §10. 

5)  The  DPPC  should  continue  its  efforts  to  seek  subpoena  powers  to 
compel  timely  production  of  documents  specifically  related  to  DPPC 
investigations. 
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6)  The  DPPC  should,  at  a  later  time,  conduct  another  review  of  the  public 
logs  of  DMH  and  DMR  to  ascertain  the  level  of  compliance  with  M.G.L.  c. 
19C. 

7)  With  the  advent  of  community-based  and  managed  care  systems,  the 
investigative  and  oversight  authority  of  the  DPPC  will  become  even  more 
important  to  insure  the  protection  of  disabled  persons.  EOHHS  and  its 
constituent  agencies,  together  with  DPPC,  must  act  to  insure  that  all 
vendors  are  aware  of  the  provisions  of  c.  19C  and  of  the  Commission's 
role  in  investigating  abuse  allegations  and  overseeing  the  handling  of  abuse 
by  agencies  and  vendors. 

The  Commission  received  2336  reports  of  abuse  in  calendar  year 
1991,  a  30%  increase  over  1990.  Much  of  this  increase  is  in  internal  cases, 
where  the  state  or  a  state-funded  vendor  is  the  caretaker  and  where  most 
employees  are  mandated  reporters.  The  Commission  attributes  this 
increase  to  its  efforts  at  increased  visibility  through  a  greater  emphasis  on 
DPPC  investigations  and  training,  and  a  renewed  commitment  to  c.  19C  by 
EOHHS  and  its  constituent  agencies.  Although  some  of  the  instances  of 
failure  to  report  cited  in  the  report  are  relatively  recent,  the  DPPC  is 
encouraged  that  the  problem  of  failure  to  report  may  be  diminishing,  and 
that  reporting  under  c.  19C  is  becoming  an  integral  part  of  the  state 
protective  response  to  abuse  of  disabled  persons. 

Recent  media  attention  has  brought  the  problem  of  abuse  of  disabled 
persons  to  the  forefront  of  public  discussion.  Similar  attention  in  1985  and 
1986  resulted  in  the  creation  of  the  Disabled  Persons  Protection 
Commission.  That  statutory  effort  to  protect  disabled  persons  can  only  be 
meaningful  if  all  citizens,  those  who  are  mandated  reporters  and  those  who 
are  not,  take  seriously  the  legal  and  moral  responsibility  to  report.   If  this 
happens,  it  will  be  the  beginning  of  the  end  of  abuse  as  a  reality  in  the  lives 
of  persons  with  disabilities  in  Massachusetts. 
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